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1 FuLe.. t is submitted that this is that case. 
1e reason that the courts, as a matter of judicial administration a 
as statutory construction, were reluctant to permit the S.E.C. or any oth 
evendent agency to appear in court in its own behalf was the fear that there 
t) be n abuse of prosecutional Apparently, the S.E.C. s 
ec in convincing the Court of Appeals that such an abuse of the prosecutional 
wer woulda not occur and the decision in & result 
Con That decision was not reviewed by the Supreme Court and it appears that 
14 
alg 1 was never raised again until Sloan raised it. 
wad ji CLVes that thé -S.EsC.-12S a ng its prosecutional powers a 
ese cries have becone particularly vocal now that the S.E.C. has sued law 
1r7™S such as White & Case, accountants such as Arthur Anderson & Co. and co! 
a210ons such as Gulf Oild Corp. This is not to say that major law firms, : 
Antine firms and corporatio ld DSe immune from suit. However, the 
- St * prosecutional vower which are most frequertly complai:.:d about we 
necome impossible if the U.S. Attcrney were required to appear in every t 
stituted by the S.E.C. At the same time, if Congress was dissatisfied with 
r¢* cf Appeals decision to that effect it could change the situation meré 
amenduy Section 2i(e) to read that the S.E.C. "may in its discretion brir 
and prosecute an acticon----." 
An earlier portion of this brief has alt with specific instances whe! 
. -E.C. attorneys misrepresented evidence and engaged in vexatious litigati 
tactics in a variety f ways. Although these past events did not form the }! } 
i the motion for disqualification and her relief, they were argued before 


dae Ward previously in other contexts and it is submitted that they shouid } 
nsiagered in connection with this appeal. It is further submitted that tt 


‘oOurt should also consider Sloan's 

14 Sloan first raised this issue at the commencement of the tria 
Juage Ward to dis- 
Transcr 


before Judge Ward in 7] Civil 2695 when he ask 


claim trat this lawsuit was brought e 


sentially for harassment purposes 


= 
J 
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Since Sloan had already been enjoined from violating Rul 
should consider Sloan's claim that the judicial process has been abused 
by the S.E.C. in various ways. In addition, it should consider Sloan' 


- 
=H | 


claims that the S. violated Judae Ward's order of December 30, 1974 


as well as the Code of Professional Responsibility of the American ar 


Association since that content n formed the basis of Sloan's r LOW 


The essential facts are recited in Sloan's moving affidavit Apr 


65-66 ) and will not be repeated here. The underlying issue concerns the 


practice by the S.E.C. of issuing a litigation 


tormences Or completes the succ 


prosecution of a suit. Pheasant avy 


Judge Ward expressed agreement with Sloan's contention that this pract 

en > - rae } . } A =A 7 
e was prejudicial and unfair and ought not to be allowed. ( App. 74-76 
ane Howe ien the S.E.C. violated his order, Judge ward either changed 


his m. r decided that he was unwilling to adjudge the S 
tempt of court. The rationale for his decision denying Sloan's motion 
is beside the ;oint and merely demonstrates Judge Wards one sided favori- 


tism towards the S.E.C. Although he did use the term “end work product 


‘ in explaining his order ( App. 76 ), the basis for his directive that the 
° S.E.C. was not to issue litigation releases or to do anything other than 
. 
‘ 


‘ direct the attention of the press to filed vapers ( App. 77 ) was 
on the Code of Professional Responsibility of the American Bar Association. 
i ( App. 74 ). The governing section of that code would be DR 7-107(G) 


. although EC-33 and EC- of interest. 


Ww 


rhe SEC. cannot e heard to argue that it is not bound by the 


I 


‘ode of Professional Responsibility or that a violation of that cod 


we 


not actionable. As noted previously, the S.E.C. has commenced a lawsuit 


x 


against White & Ca and another law firm Lord, Bissell & Brook 


basis for that suit is that accor 1 to the S.E.C. those two law firms 


violated the Code o 


fessional Responsibility of the American Bai 
~66 


fact that. their client, 


EeCy Vs stne 
supposed » notify SSE é , fraud committed by its 
1s based upon rat nee & perceives to the requirements 
See Ethical Dilemma! Attorney-Client 
nt Marketing Doctrine by Stuart Char] 
Law Journal, Winter 97 ps. 3.05. 


s theory, it can fairly be said that 


be decided is one of great 
Courts. 
at many civil suits, most of 
»rminated ( ilt idaments or decrees entered by "consent." 


iny percentage of 1iese cases are ever litigated, the instant 


Since frequently the consent 


agree 
require the invocation of the judicial 
fact that when the 
tigation release which 
essential facts which caused the §& 
ress releases often far outwelg 
ncidence of th lj ati itself For example, throughout most 


the newspapers have been * led with stones concerning bribes 


political con butions pa: y Gulf Oil Corp., Northro} 


and others ( see e.<¢ AD] /-10 ] these news items 


origins in litigation releases 


readine since it 


mber of matters of interest to this 


Mr. Garrett's point that injunctive actions instituted by the S.! 


"inflicting excrutiating pain" ( App. 100 ) upon ants named 1! 
those actions. In addition, according to Mr. Garrett, the brincing of 
Pye CP customarily spawns one or more rct1orY 
n behalf of shareholders and others who seek "big mc ry damaces." I 
LOO? ). - Suuree) Mrs Garret the view that by inflictinad excr 
ta ata), pain and spawning a multiplicit Of litagatix the iG rf I 
» valid governmental function, indicates that the cECe “want t 
inflict more pain" ( », LOL ) and discusses: the iatene: f <Léa- 
, islation Had enable the -S.b.c. “to bring ts Own eErimina ases.' 
I 
Hess GC Apps LOZ x, 
a 
It has ionq been obvious t the SBCs. Drings: -ackio} For = 
#; 
unctive relief for the purpose of inflicting punishment. Cts 
Chairman of the see. Hast justified th 5.E.C.'s entire enforcement 
program on the grounds that it serves the purpose of “intlictu! pa Ps 
there canon longer be enials on this point. The question for this 
‘ourt to decide is whether the judicial syster should ontinue t be i1n- 
\ in this process. 
( able to inf ct pain through the ince of a ivti= 
ation i.elease ind t nevitable newspaper article which foll 3 ( 
€.¢. App... 84 ); tr} wsuit demonstrates that were it not for the lit 
yation release, the f1111! of a complaint by the S.E.C. would not be 
i" newsworthy. Here when the complaint was filed the S.E.C ybeyed the 


and no newspaper articles appeared. 
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clear 


ke Sloan's broker dealer registration and 1 
Sé App. 110 Still nothin appeared in 
gl Ls P n May o, 1975 the S.E.C. issued a 
1 an article appeared in the Will Street Jour! 
SB. ee sted that t 2¢ction be dismissed ar 
1ers and heir attorneys be adjudged ir ont 
Fy yppearing as counsel in this case, and ba 
law: in this: -court. Alt.iiough the relief req 
VE as, fudidy 74 ified in the cir i I 
Court ate a ieppard v Maxwell 84 U.S. 
10n tc infor 
1rne c y subject 
Sr f isciplina: 
RT ERRED IN FAILING TO GRANT THE DEFENDANT A 
ted v I U 6: ALB OF 1977.4 I 
ty 415 .S. 363 ( 1974 ) has made it clear tha 
uy 
relief such a this one, the facts are to be 
in « eptions, this rule also applies to conte 
linois 391 U.S. 194 ( 1968 ). ‘%ne appellant 
( A ae LZ) Ye By denying an a hearing of a 
& right to a jury trial also. rn Sum). J ye W 
RT IN DIRECTING THAT CERTAIN QUESTI( 
IN ES ED NOT BE ANS BY LAI 
whether thi . . , 
“3 COurt will consider this question 
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the court 


should not 


he brokers named there 


precisely what 


SLOAN 75-7056 


STATE OF NEW YORK __) 
2§S; 
COUNTY OF NEW YORK ) 


ROBERT BAILFY, being duly sworn, deposes and says, that deponent is not a 
party to the action, is over 18 years of age and resides at 286 Richmond Avenue, Staten 
island, N.Y. 10302. Thaton the 29 day of _ Dec. 
197 Sdeponent served the within. Brief upon: 


Securities and Exhcnage Commissior 


attorney (s) for 
Appellee 


in this action, at 


Dept. of Justice, Washington, D.C. and 26 Federal Plaza, NYC 


the address(es) designated by said attorney(s) for that purpose try depositing 3 true copies 

of same enclosed in a postpaid properly addressed wrapper, in an official depository under 
the exclusive care and custody of the United States post office department within the State 
of New York. ( % 


Sworn to before me, this 29 


day of | 7197_5 . 
A 7 i / AG y | 
Wy an ( 2 a 
/ WILLTAM BAILEY 
Eo Notary Public, Stat e of New York * 


No. 43-0132945 
Qualified in Richmond County 
Commission Expires March 30, 1976 


